
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RESTRICTIVE CLAUSES IN INTERNATIONAL ARBITRATION 

TREATIES 

The above is the title of a very instructive article in this Journal for 
April, 1913, * by Dr. Hans Wehberg, who points out and analyzes the 
special grounds for the different reservations contained in several arbitra- 
tion treaties concluded up to the present time, with the suggestion that 
such reservations might henceforth be restricted merely to two, that is 
to say, the exceptions of "vital interests" and "national honor." 

The more widespread the notice of treaties of this kind, the easier it 
will be to form a definite opinion as to their practical value considering 
the restrictive stipulations contained in them. It is this thought which 
leads me to write this article, the main object of which is to make known 
the nature and extent of the arbitration treaties existing between Brazil 
and other states, European and American. 

Up to the present time Brazil has entered into arbitration treaties with 
thirty-one states, nearly all of which have been ratified by the respective 
governments. Twelve of these treaties were made for a period of ten 
years, and nineteen for a period of five years. The first arbitration treaty 
was signed with Chile in 1899; the second with Argentina in 1905; and 
the remaining twenty-nine with different nations from 1909 to 1911. 

Glancing at their stipulations containing reservations or exceptions, 
we find that such stipulations deal with the legal nature of controversies, 
constitutional precepts, vital interests, independence or sovereignty, na- 
tional honor, territorial integrity, of the contracting parties, and, finally, 
the rights of third parties. To these I do not add the restriction exclud- 
ing " controversies which may not have been settled by diplomacy, direct 
negotiations or any other conciliatory agencies," because such a stipula- 
tion must be considered superfluous, it being presumed that such ques- 
tions as might have been settled through other friendly ways would lack 
any ground to be referred to arbitral decision. 

1 Vol. 7, page 301. 
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With a view of presenting an adequate illustration of the subject, I 
quote the first article of the different arbitration treaties containing the 
aforesaid reservations: 

Brazil — Chile 

The high contracting parties pledge themselves to submit to arbitra- 
tion the controversies which may arise between them, during the period 
of the existence of the present treaty, concerning claims of a legal nature 
and which it has not been possible to settle by direct negotiations. 

Brazil, — Argentina 

The high contracting parties pledge themselves to submit to arbitra- 
tion the controversies which may arise between them and which it may 
not have been possible to settle by direct negotiations or any other con- 
ciliatory agencies; provided, that such controversies do not affect the 
constitutional precepts of either of the two countries. 

Brazil — Bolivia 

The high contracting parties pledge themselves to submit to arbitra- 
tion the controversies which may arise between them and which it may 
not have been possible to settle by direct negotiations or any other con- 
ciliatory agencies; provided, that such controversies do not affect the 
vital interests, territorial integrity, independence or sovereignty, or the honor 
of either of the two states. 

Brazil — Italy 

Controversies of whatever nature which may arise between the high 
contracting parties, and which it may not have been possible to settle 
by diplomacy, shall be referred to a friendly government or to the Per- 
manent Court of Arbitration established at The Hague, or to one or more 
arbitrators selected by common agreement by the high contracting par- 
ties without limitation to the list of the members of the aforesaid court; 
provided, that such questions do not affect the independence or the con- 
stitutional precepts of either the one or the other state, and do not con- 
cern the interests of a third Power. 

Brazil — United States of America 

Differences which may arise of a legal nature or relating to the interpre- 
tation of treaties existing between the two high contracting parties, and 
which it might not have been possible to settle by diplomacy, shall be 
referred to the Permanent Court of Arbitration established at The 
Hague; provided, nevertheless, that they do not affect the vital interests, 
the independence, or the honor of the two countries, and do not concern 
the interests of third parties; and it being further understood that in case 
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either of the two high contracting parties shall so elect, any arbitration 
pursuant hereto shall be had before the chief of a friendly state or ar- 
bitrators selected without limitation to the lists of the aforesaid Hague 
Tribunal. 

Brazil — Norway, and Brazil — Sweden 

Whatever controversies; provided, that they do not affect the vital in- 
terests, the independence or the honor of the two contracting parties. 

Brazil* — Russia 

Controversies which do not affect the independence or the sovereignty 
of the contracting parties, and only relating to: 

(a) matters of international private law; 

(b) the regimen of commercial and industrial corporations, when or- 
ganized according to the law of either country; 

(c) matters of civil and criminal procedure, and to extradition. 

Brazil — Greece 

Controversies which do not affect the independence or sovereignty of 
the contracting parties and relatingto: 

(a) the interpretation or application of treaties; 

(b) pecuniary claims. 

Brazil — Great Britain 

Differences of whatever nature which may arise between the high 
contracting parties and which it may not have been possible to settle 
by diplomacy, shall be referred to the Permanent Court of Arbitration at 
The Hague, to the chief of a friendly government or to such other ar- 
bitrators or tribunal as the parties jointly select; provided, nevertheless, 
that they do not affect the vital interests, the independence or the honor of 
the two contracting states and do not concern the interests of third 
parties. 

From what has just been quoted, it results that the arbitration treaties 
to which Brazil is a party may be classified, as to their reservations, in 
the following groups: 2 

I. Treaties containing one exception or reservation: 

(a) Controversies of a legal nature: Treaty with Chile; 

(b) Controversies not affecting constitutional precepts: Treaties with 
Argentina, Uruguay, and Denmark. 

II. Treaties containing two reservations: 

Controversies not affecting independence or sovereignty, and only re- 
2 The same classification as adopted by Dr. H. Wehberg. 
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lating to the matters specified in the treaty: Treaties with Russia and 
Greece. 

III. Treaties containing three reservations: 

(a) Controversies not affecting constitutional precepts or independ- 
ence, or the interests of a third Power: Treaty with Italy; 

(b) Controversies not affecting the vital interests, independence, or 
national honor: Treaties with Norway and Sweden. 

IV. Treaties containing four reservations : 

(a) Controversies concerning the vital interests, territorial integrity, 
independence or sovereignty, or the national honor: Treaties with Peru, 
Bolivia, Colombia, and Paraguay; 

(b) Controversies not affecting the vital interests, independence, 
national honor, or the interests of third parties: Treaty with Great 
Britain. 

V. Treaties containing five reservations: 

Controversies of a legal nature or relating to the interpretation of ex- 
isting treaties, and not affecting the vital interests, the independence or 
the national honor, or the interests of third parties: Treaties with The 
United States of America, Mexico, Cuba, Haiti, Venezuela, Santo 
Domingo, Ecuador, Panama, Costa Rica, Honduras, El Salvador, Ni- 
caragua, Portugal, Spain, France, Austria-Hungary, and China. 

As will be seen, the restrictive clauses in the arbitration treaties con- 
cluded by the Brazilian Government are similar to, if not identical with, 
those agreed to by the governments of the several states in treaties of the 
same kind. But all of them undeniably show very little confidence in 
arbitration on the part of the different states for the settlement of their 
controversies. It is a fact that no state has ever intended or desired 
to go farther than the Hague Conferences have done in this re- 
gard. 

I am quite of the same opinion as Dr. Hans Wehberg, that the reserva- 
tions referred to may or should be reduced to an irrecusable minimum. 
But I can not concur in the views of that distinguished writer, when he 
says that the states might agree, in case they should not prefer a still 
more limited formula, to confine themselves in their treaties to the stipu- 
lations of "national honor" and "vital interests." 3 On the contrary, 
3 This Journal, April, 1913, p. 306. 
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it seems to me that these two exceptions will be most susceptible of pre- 
venting recourse to arbitration in a large number of cases. 

"National honor" and "vital interests" are words of an abstract or 
indefinite meaning, which allow the contending parties, in view of the 
circumstances and of their interests, to adopt a different interpretation 
of the controversies arising between them, and thus to declare such con- 
troversies not referable to arbitral settlement. 

On one hand, if the two clauses — "vital interests" and "national 
honor" — are intended to embrace identical reservations, such as "consti- 
tutional precepts, independence, integrity of territory, and sovereignty," 
it is clear that no real reduction of reservations will take place in arbi- 
tration treaties, there being only a diminution of words, that is to 
say, instead of being all those reservations mentioned nominatim 
in the said treaties, they would subsist therein although under a 
more shortened formula, i. e., the "vital interests" and the "national 
honor." 

The question, as I see it, is not one of words, but of a real elimination 
of restrictions in arbitration treaties. 

On the other hand, if the clauses referred to contain in themselves a 
particular meaning or are intended for special and different purposes, 
what should be evidently necessary is, that they be justly and properly 
denned in order that one may rightfully judge of their merits or of their 
superfluity in said treaties. 

So many exceptions or reservations make, in fact, the respective 
treaties very often ineffectual with regard to their real purpose, namely, 
arbitration, inasmuch as the cases referable to arbitration, outside of 
those included in such clauses, become in practice very few and even per- 
haps insignificant. 

Supposing that the states are really sincere in entering into arbitration 
treaties, it might be advanced that only controversies regarding the 
existence of states should be excluded from the treaties, that is to say, 
the inclusion of reservations concerning their independence as sovereign 
states. On the contrary, it may be said that the reservation of the inde- 
pendence or sovereignty of a state from the obligation to arbitrate is 
unnecessary, they being expressly established by the mere existence of 
treaties of this kind, for the making of these treaties presupposes before- 
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hand the reciprocal acknowledgment of the independence and sover- 
eignty of the contracting states. 

In this connection, there is no reason for the retention of the reserva- 
tion of "constitutional precepts" as a special clause, because it is equally 
known that no state can bind itself in any way contrary to the provisions 
of its own constitution. State constitution is somewhat inherent in 
state sovereignty and independence. 

The same observation might be made respecting the reservation of 
"the integrity of territory," provided, nevertheless, that under such a 
reservation are not to be included either differences arising out of the 
annexation or occupation of new lands, or over state boundaries, and 
the like. The latter subjects may be, and have already been, referred to 
arbitral settlement. 

Also there exists no real ground for the restriction regarding "the 
rights of third parties," because, as it has already been wisely observed, 
if the third state assents thereto, there is not the slightest obstacle in the 
way of an arbitral settlement, 4 and if the third state does not assent, the 
said clause becomes entirely superfluous by force of the well known rule 
Res inter alios acta alteri nocere non debet. 

Finally, it would be most desirable that the exception " questions of a 
legal nature only or relating to the interpretation of treaties," should disap- 
pear, as soon as possible, from arbitration treaties. Although such a 
clause is in accordance with the convention adopted on this subject by 
the Hague Conferences, yet the manifest trend of opinion of the present 
time requires the field of arbitration to be more and more enlarged, and 
not to be narrowed to questions of a purely legal nature or relating to the 
interpretation of treaties. It is obvious, that on account of this limita- 
tion a very great number of controversies otherwise susceptible of arbi- 
tration may be excluded from such a pacific solution. 

In short, the most desirable formula seems to be this: "Controversies 
of whatsoever nature; provided, that they do not affect directly the in- 
dependence of either of the contracting parties." 

In addition to what has been said, I may be permitted to make on this 
occasion some other remarks upon the causes which, to my mind, con- 

4 This Journal, Vol. 7, p. 307. 
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tinue to prevent more progressive steps in behalf of obligatory arbitra- 
tion or at least the enlargement of the number of classes of cases refer- 
able to voluntary arbitration itself. 

Indeed, the very great service which up to the present time the Hague 
Conferences have rendered has been to adopt arbitration, although not 
obligatory, and create the Hague Tribunal for settling international 
controversies. 

Compulsory arbitration or a world treaty for the preservation of gen- 
eral peace, are things not yet to be expected, at least, so long as the so- 
called family of nations is based upon the principles of absolute sover- 
eignty, which underlie it, not taking into consideration different and 
special circumstances which may at any and all times occur as a ready 
cause for war. We should not entertain any illusions in this regard. 
Certainly, no reasonable pacifist and no practical statesman has ever 
pretended or expected that war might be suppressed forthwith by the 
vote of nations, even although assembled in conferences of peace. In 
spite of our best hopes and wishes, war is and shall be for a yet indefinite 
time a sad condition inherent in the existence of the civilized nations of 
the world. What is desirable and really practicable at this time is to 
continue to work for a gradual elimination of war from as large a 
number of cases as possible in the ordinary relations of international 
life. 

In the first place, the events of the last few months show, what was 
equally well known before, that the great world Powers, notwithstanding 
their frequent utterances in favor of general peace, remain in the same 
unchanged state of mind, that is to say, that they depend much more for 
the maintenance of their high place, rights, and interests in international 
relations upon their great military force than upon any other element 
be it of the highest moral relevancy or excellence. These, and other 
Powers, when assembled in the Hague Conferences, have, no doubt, rec- 
ognized : 

(a) That war, though yet inevitable, should be diminished as much 
as possible; 

(b) That to that end all peaceful means for settling international dis- 
putes should be favored and fostered among nations; 

(c) That, excessive armaments being prejudicial to social betterment, 
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it is a pressing problem to find some better way for averting war than 
by their maintenance. 6 

But, in spite of the manifestation of these high ideas and purposes of 
humanity, if one looks at the facts as they really are, he will see that such 
ideas and purposes have not been expressed except under the implied 
condition that they should not oblige the Powers concerned to impose 
any restraint upon their particular aims. Each of them has some ground 
for increasing its armaments and other means of making war, as, for in- 
stance, to enlarge its domain by annexing or occupying a new piece of 
land, to preserve its acquired position of great Power in the international 
community, to keep in position to interfere with the affairs of another 
Power when advisable or useful in its particular ambition or in- 
terests. 

In the second place, it seems unnecessary to add that some of the 
great Powers have in view though not expressly advancing them, cer- 
tain peculiar reasons for not admitting arbitration as an ordinary means 
of settling international differences in the present state of the world's 
affairs. For example, Germany would be unwilling to submit to arbitra- 
tion any important case in which she is concerned, since she thinks she 
is able to thrash it out with her enormous military force and strong 
alliances with other Powers with better chance of success than by 
bringing the case before the judges of the Hague Tribunal. Further- 
more, arbitration without reservation, once admitted as the means for 
settling all international differences, who can state that circumstances 
may not arise of so extraordinary a character that questions like those 

8 Beside the convention for the peaceful settlement of international differences 
through the practice of arbitration, of mediation and good offices, the First Hague 
Conference also voted unanimously the following Declaration: "The Conference is of 
the opinion that the restriction of military charges, which are at present a heavy bur- 
den on the world, is extremely desirable for the increase of the material and moral 
welfare of mankind." 

The Second Hague Conference not only adopted a new convention for the peaceful 
settlement of international differences, but also another declaration recognizing the 
principle of obligatory arbitration, and further, that certain differences, namely, those 
concerning the interpretation and the application of treaty stipulations, are, without 
reservation, referable to obligatory arbitration. Also a new Declaration relating to 
the reduction of military charges, as voted by the First Conference, was reaffirmed 
by the Second Hague Conference. 
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of Alsace and Lorraine would not be called into question and demand 
made for their reference to arbitral decision? * * * 

Reasons and motives of the same or similar kind also explain why 
Austria-Hungary, Italy, Great Britain and other Powers do not desire 
to go practically very far on behalf of arbitration. 

Austria-Hungary has just transformed her occupation of Bosnia and 
Herzegovina, ex vi the Treaty of Berlin, into an actual annexation of the 
two provinces. 

Italy has no idea of a renunciation of Tripoli and Cyrenaica, although 
the treaty of peace signed at Lausanne contains no express clause recog- 
nizing her sovereignty over those provinces. 

England, though a sincere friend and champion of peace, will cast her 
vote for arbitration within certain limits only. She cannot, on her part, 
renounce the territories acquired in Africa and Asia at the expense of the 
small Powers existing in those parts of the world. Besides, she knows 
that the great influence she has and exercises among the other nations is 
mostly due to a supreme British navy, sufficient to countervail and 
neutralize their forces. Accordingly, she understands that the enlarge- 
ment of her navy is the best safeguard of humanity against a very great 
danger, even if it is an increase of the instruments of war. 6 

Furthermore, does any one pretend that the preponderance of influence 
of the Triple Alliance and the Triple Entente in Europe is based on 
principles of or reasons derived from international law and justice, or 
deny that it depends entirely upon the military strength of either side? 

On the other hand, in the present state of international law, even rely- 
ing entirely upon the impartiality of the Hague Tribunal, it is not yet 
assured that all the controversies of an international nature which may 
arise will be settled with a complete guarantee of justice to the parties 
concerned. 

Lastly, it is to be borne in mind, that the so-called family of nations 
is not yet a reality, unless the mere juxtaposition and intercourse of the 
different nations, each guided in respect to its international relations by 

6 These views concur with those expressed in the Review of Reviews for February, 
1914, on the same subject. On this side of the Atlantic, Chile, since the First Inter- 
national American Conference, has steadily dissented from any proposition respecting 
compulsory arbitration, because, it is said, of her occupation of Tacna and Arica. 
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its own and peculiar interests and ambitions, be accepted as such. They 
still hold to the same absolute conception of sovereignty which prevailed 
according to medieval theory. A sovereign state is, no doubt, one free 
from external control and, as such, entirely free to issue any commands 
over the whole community existing within its territory. Sovereignty is 
certainly an inseparable attribute of every independent state. Out of 
this absolute conception of sovereignty, each state assumes to be the sole 
judge of its acts and obligations, and that, accordingly, no restraint or 
obligation may be imposed upon it, except with its own previous and 
voluntary consent thereto. 

In a general way and in particular relation to internal affairs, no ob- 
jection can be raised to those propositions. But, on the other hand, the 
state being considered a part of the family of nations, such an absolute 
conception of sovereignty should have some limitation in order that it 
may be adjusted to the principles of justice, comity and humanity, upon 
which international law among civilized nations must be based. In this 
day and generation nearly all important occurrences, though they take 
place entirely within the territory of a single civilized state, cannot fail, 
in view of the close and uninterrupted relations of every kind existing 
between all the states, to interest the outside world. 

If it is unfortunately true, that sovereignty may sometimes amount to 
absolutism or even to despotism as concerns the internal affairs of a 
state, it should, however, keep within the reasonable limits of justice in 
respect to external relations. Undoubtedly, this limitation admits in 
theory of no dispute; but in practice the sad truth leads to the contrary, 
that is to say, the extent of sovereignty is really measured by the military 
strength of each state. Hence the uncertainty, perhaps the lack, of a 
firm basis upon which the principles and rules of justice and humanity 
regulating international life may be secured. In so saying, I do not in- 
tend to do more than to point out a state of things which unfortunately 
exists as an insurmountable obstacle to the realization of the ideal of the 
friends of peace and to the effective progress of international law. 

At this point, I may say that I entirely concur in the opinion of Sir 
Harry H. Johnston, when he wrote that the peace of Europe and of the 
Old World (why not the same of the New World?) will never be estab- 
lished on a firm basis and the principles enunciated at The Hague will 
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never be universally accepted until there is a final adjustment of spheres 
of influence amongst great and small Powers of the Christian world, and 
among such great nations and well governed states as Japan, China, 
Siam, and Persia now are, or are likely to become. 7 Or, in other words, 
not until the day when the great Powers will make up their minds to 
prefer in international affairs the peaceful ways of justice and humanity 
instead of the still common resort to force, will the very great difficulty 
for the elimination of war be removed from among the civilized nations. 

But the very question is, When will the great Powers feel willing to do 
this? So long as the present state of the world remains unchanged, it 
may be assumed that war will inevitably continue to be the final resort, 
as yet provided, when nations will not agree to a pacific solution of their 
controversies; consequently, the belief in a possible maintenance of gen- 
eral peace lacks at the present time all real foundation. Facts should 
be accepted as they really are. Res habent sua fata. The efforts of the 
friends of peace and the most sincere good will of a few nations will not 
suffice to accomplish now the best results in that direction. It is neces- 
sary to wait, to await the proper occasion for the solution of this most 
human problem. 

The present state of relations among the civilized nations is the result 
of the continued labor of successive centuries. It stands at this time as 
it must stand. It cannot be changed by man's volition only, even sup- 
posing his aims and purposes be of the best. No direct attack can as yet 
change the attitude of the several nations regarding matters of interna- 
tional concern. Therefore, the only advisable or possible way to accom- 
plish the desired results is, as has so often been suggested, to proceed by 
adopting parts of the statu quo to the new order of things which is in- 
tended to be constructed. 

To my mind success is to be expected from the people of the nations 
rather than from their governments. In the civilized states of today the 
will of the people, if reasonable, becomes solidified into public opinion, 
and the pressure of public opinion sooner or later will lead the respective 
governments to carry out the measures desired by the people. Accord- 
ingly, what is to be done is to create a general feeling of the strongest 
common conviction, derived from the principles of international law, to 
T See Review of Reviews for February, 1914, p. 106. 
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be disseminated more and more among the civilized nations, so that they 
may be naturally led to look upon the solution of international conflicts 
through the peaceful adjustments of reason and justice, in preference to 
the violent methods of war. In other words, what the cause of peace 
needs most is to create an international atmosphere, wherein good will 
and justice will be felt and desired everywhere and increase and develop 
until all governments and all peoples are enveloped in them. 

Of all the means of attaining this end one exists which, although its 
progress is slow, is surely effective in leading nations to a safer policy 
respecting international peace. I mean the increase of associations and 
societies especially devoted not only to the propaganda of the benefits of 
peace, but also to the dissemination of the general and common principles 
of international law throughout the several countries, in order that their 
peoples may acquire a common conscience, that there may always or 
almost always be for the settlement of controversies arising between 
nations some peaceful means, which may be substituted for a violent 
resort to arms which above all is prejudicial to the well-being of the 
peoples themselves. If the peoples were convinced of this truth, they 
would be only too ready to support a movement which would rid them 
of such an enormous misfortune. In Europe there have long since been 
established numerous associations of this kind which work in that di- 
rection. In America peace associations are unfortunately not yet so 
numerous as might have been hoped and expected, but they are surely 
increasing every day. 

Recently there has been founded at Washington "The American In- 
stitute of International Law" which, in co-operation with similar societies 
existing or expected to be created in all the American countries, proposes 
to provide in the best possible way for the development and dissemina- 
tion of a knowledge of the rules of international law in the American 
continent. 

As declared by its statutes, the object of The American Institute of 
International Law is the following: 

(a) To contribute toward the development of international law and 
to bring about the acceptance of its general principles by the nations of 
the American Continent; 

(b) To encourage the scientific and methodic study of international 
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law, to make known its principles, and to encourage its knowledge and 
its application in the conduct of international relations; 

(c) To contribute to a clearer conception of international rights and 
duties, and to the creation of a common feeling of international justice 
among the people of the American Continent; 

(d) To strive for universal acceptance of the principle of peaceful 
settlement of international disputes among American nations. 

The above and what has been already sketched in a previous note giv- 
ing the aims and purposes of the proposed Institute, 8 if thoroughly and 
properly accomplished, is, to my mind, all that need be done in this di- 
rection. By endeavoring to establish the principles and to determine 
the rules of international law, which are today vague or ill-defined and 
even non-existent, the Institute will aim to meet the exigences of the life 
of nations and the idea of justice and solidarity. 9 

Now, with more particular reference to arbitration and other means of 
preserving peace, if it is really impossible to think at this time of a general 
treaty of obligatory arbitration among the states of the world, it would 
seem to be, nevertheless, possible for the Third Hague Conference to 
adopt a few measures which appear to be of the greatest benefit to the 
progress of peaceful settlement among the nations as, for example: 

(1) The Powers might declare, if they really so desired, that no decla- 
ration of war shall henceforth be made without a previous attempt to 
settle the difference by arbitration; 

(2) They might agree to a list of cases, as numerous as possible, which 
should hereafter be referred to obligatory arbitration; 

(3) The International Court of Arbitral Justice could be definitively 
organized and placed in operation. 

(4) An agreement might be signed by the Powers for the limitation of 
armaments. 

Undoubtedly a sure step would have been taken in favor of world 
peace, if the Powers would consent to agree that no declaration of war 
shall be made without a previous attempt to arbitrate. A provision with 
this end in view is already contained in the constitutional laws of some 
American states. I quote from that part of the Brazilian Constitution 
which deals with the powers of the National Congress: "To authorize 

8 In this Journal, January, 1913, p. 163 et seq. 

9 Ibid., p. 165. 
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the government to declare war when arbitration has failed, or cannot 
take place." 10 

It is not intended by this means to suppress war, but merely to create 
a means of hindering or preventing it. 

The suggestion contained in the second proposition above, has, as is 
known, already been considered by the Second Hague Conference and 
is included among the declarations which it voted. It would indeed be 
a great advantage if the conflicting nations should become accustomed 
to resort to compulsory arbitration, even if only for the few cases ex- 
pressly mentioned in the list agreed to by the Hague Conference. 

As to the third of the foregoing suggestions, it is strongly hoped and 
greatly expected that the recommendation of the Second Hague Con- 
ference on this point will be converted into a fact by the next Hague 
Conference. In the present state of every day relations between civilized 
nations, the usefulness of an International Court of Arbitral Justice is 
self-evident and clearly justified. It is not necessary to add to what has 
been already said in support of the proposed court during its considera- 
tion by the Second Hague Conference. The mere existence of such a 
court will furnish the opportunity and a motive for the increase of cases 
to be referred to arbitral settlement. It cannot be believed or admitted 
that the states which have formally recognized the need of such a court, 
are, nevertheless, not willing or able to arrive at a satisfactory agreement 
regarding the selection, the qualifications, and the number of the judges 
who shall compose it. 

As to the fourth and last measure proposed, I dare express my own 
feeling in regard to it. The present growth of armaments is not only an 
enormous burden which is hindering the development of nations and the 

10 During the meeting of the Third International American Conference at Rio de 
Janeiro, 1906, which I had the honor of attending as a delegate of Brazil, I had occa- 
sion to suggest a clause on this subject as follows: 

"Arbitration is the ordinary way of settling international differences, which it might 
not have been possible to settle by diplomacy; consequently, no state can declare 
war or carry on any act of hostility without previously offering to settle the difference 
by arbitration and the offer has been refused. 

' A state which proceeds to the contrary will have no right to require a third state 
to keep entirely neutral regarding the said contention." 

Amaro Cavalcanti, Terceira Conferencia Internacional Americana, Trabalhos, 
p. 86. 
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welfare of individuals, but it constitutes at the same time, an increasing 
difficulty to the maintenance of peace. 

If it is true, as has so often been written, that no single nation can take 
the initiative in reducing its armament because in the present state of 
the world such a step might jeopardize its existence, it is equally true 
that this difficulty would disappear if the so-called great Powers would 
make up their minds to enter into an agreement for the reduction or 
limitation of armaments. But, if they are not yet willing to go so far, 
they could, at least, stop in their mad race for armaments by not in- 
creasing so rapidly these ruinously expensive preparations for war. It 
is a great mistake to imagine that such huge instruments of war are not 
a serious obstacle to the peace of nations. 

In closing this article, I shall only add that, for my part, and as a friend 
of general peace, should the small measures of progress above suggested 
be accomplished by the next Hague Conference, I would feel entirely 
satisfied and be most happy for the advance made by the great Powers 
of the world. 

Amaro Cavalcanti. 



